Amicus curiae GLBTQ Legal Advocates & Defenders ("GLAD") is a legal rights organization that seeks equal justice for all persons under the law regardless of their sexual orientation, gender identity, or HIV/AIDS status. The Transgender Rights Project of GLAD seeks to establish clear legal protections for the transgender community through public impact litigation and law reform. The project's work has long focused on ensuring that transgender men have equal access to all programs, facilities, and services generally available to other men and that transgender women similarly receive equal treatment to that accorded to other women, including ensuring that transgender people receive full and equal access to facilities separated on the basis of sex. See, e.g., Rosa v. Park West Bank, 214 F.3d 213 (1st Cir. 2000) ; Doe v. Yunits, No. 001060A, 2000 WL 33162199 (Mass. Super. Oct. 11, 2000 ; O 'Donnahhain v. Comm'r, 134 T.C. 34 (T.C. 2010); Doe v. Reg'l Sch. Unit 26, 86 A. 3d 600 (Me. 2014) .
Amicus curiae National Center for Lesbian Rights ("NCLR") is a national non-profit legal organization dedicated to protecting and advancing the civil rights of lesbian, gay, bisexual, and transgender people and their families through litigation, public policy advocacy, and public education.
NCLR has a particular interest in promoting equal opportunity for transgender youth through its "Transgender Youth Project," which takes on precedent-setting cases to expand legal protections for youth, advocates for inclusive, affirming, and welcoming policies at all levels of government, and furthers equality through public education.
Amicus curiae National Center for Transgender Equality (NCTE) is a national social justice organization founded in 2003 and devoted to advancing justice, opportunity and well-being for transgender people through education and advocacy on national issues. NCTE has worked with school districts and other state and local government agencies around the country for over a decade to develop fair and effective policies.
Amicus curiae FORGE is a national transgender anti-violence organization, founded in 1994. Since 2009, FORGE has been federally funded to provide direct serv1ces to transgender, gender nonconforming and gender non-binary survivors of sexual assault. FORGE has a strong interest in ensuring that transgender people are treated equally and that false, unsupported, and discriminatory rationales based on privacy and safety are not misused to justify discrimination against transgender people, including the many transgender individuals who have suffered sexual assault and other types of violence.
Amicus curiae Transgender Law & Policy Institute (TLPI) is a non-profit organization dedicated to engaging in effective advocacy for transgender people in our society. TLPI brings experts and advocates together to work on law and policy initiatives designed to advance transgender equality.
Amicus curiae Trans People of Color Coalition (TPOCC) envisions a world where trans people of color can live and work safely, where health and economic equity are basic rights, and we are celebrated for our visibility and leadership in our workplaces, homes, and communities. TPPOC has a strong interest in opposing laws and policies that stigmatize, isolate, and harm transgender people, including the many transgender people of color who live, work, and attend public schools.
SUMMARYOFTHEARGUMENT
Petitioner Gloucester County School Board (the "School Board") claims that privacy interests justify excluding transgender students from the restrooms used by other students. The School Board asserts, as did the dissenting judge below, that these interests are rooted in universally accepted norms, constitutional protections, and the Court's suggestion in United States v. Virginia, 518 U.S. 515, 550 n.19 (1996) , that a military school for men would need to alter its facilities in order to accommodate privacy interests when it began admitting women. The School Board also claims that these privacy interests were recognized by Congress at the time that it enacted Title IX. To sidestep an otherwise straightforward Title IX violation, the School Board invokes legally and factually unsupported claims that its discrimination is justified by privacy interests. The School Board does not precisely define the contours of those interests, nor does it explain how they were purportedly invaded under the circumstances of this case, but nevertheless suggests that they require a rule that categorically excludes Gavin from the same restrooms used by other boys. In short, the School Board's asserted pnvacy justification 1s a smokescreen for bias based on "mere negative attitudes, or fear, unsubstantiated by factors which are properly cognizable. " See City of Cleburne v. Cleburne Living Ctr., 4 73 U.S. 432, 448 (1985) .
Like the defendants in a long line of discrimination cases that preceded this case, the School Board seeks to justify its discriminatory behavior by invoking unsubstantiated stereotypes and fears. All of these concerns, however, ignore the factual record demonstrating that Gavin is a transgender boy. Equally troubling, they ignore the reality of transgender people's existence. And in presuming that the presence of a transgender boy in a space reserved exclusively for boys could violate other boys' privacy, the School Board demeans transgender individuals and consigns them to the kind of disparagement, unequal treatment, and indignity that Title IX sought to prevent.
A. The School Board's Privacy Argument is
Inconsistent with Decisional Law.
The School Board's claim that excluding transgender students from shared restrooms is necessary to protect the privacy of other students has no footing in the law. In essence, the School Board asks the Court to recognize, as the dissenting judge below did, a new right to privacy that would require the exclusion of transgender students from shared restrooms. In support of his decision, the dissenting judge cited dicta from United States v. Virginia, 518 U.S. 515, 550 n.19 (1996) , and the "universally accepted concern for bodily privacy that is founded on the biological differences between the sexes." Pet. App. 51a-52a. Similarly, the School Board refers to the "settled expectations of privacy'' and suggests that these privacy norms are founded on the physiological differences between the sexes. Pet. Br. 5, 20-21, 35.
These arguments have no legal merit. Contrary to the School Board's argument, neither this Court nor other courts have recognized any privacy interest that would be implicated merely by sharing a public restroom with a transgender person. No court has held in any other context that a privacy right permits an exception to an anti-discrimination law based on asserted discomfort. For example, few would contend today that there exists a privacy right that would permit the exclusion from men's restrooms of gay or disabled men, or men who belong to a religious or ethnic minority. Such an exclusion, and its resulting injury and indignity, would be immediately recognizable as overt and unlawful discrimination. The same principle applies here. The possibility that some boys might feel uncomfortable with sharing a public restroom with a transgender boy underscores the importance of Title IX enforcement, rather than providing a basis to retreat from it.
1. The constitutional right to privacy does not provide a basis to exclude a transgender boy from the boys' restroom. 337-38 (1985) ) (explaining that students have a privacy right that protects against unreasonable strip searches by school officials). As all of these courts have recognized, the constitutional right to privacy protects against invasions of privacy by the government. See, e.g., Luzerne Cty., 660 F.3d at 176, 179.
Moreover, even in cases involving a government intrusion into an individual's privacy in a restroom, the Court has concluded that the "character of the intrusion" in shared restrooms may be "negligible. " See Vernonia Sch. Dist. 47J v. Acton, 515 U.S. 646, 658 (1995) .
In Vernonia, the Court addressed whether the random drug testing of student-athletes through monitored urinalysis is a violation of the Fourth and Fourteenth Amendments. Id. at 652-65. In addressing the "character of the intrusion" caused by a school official's monitoring of the collection of urine samples from students, the Court noted that the circumstances in which the samples were collected (male students at a urinal while fully clothed and visible from behind and female students in an enclosed stall) was "nearly identical to those typically encountered in public restrooms, which men, women, and especially school children use daily." Id. at 658. The Court concluded, " [u] nder such conditions, the privacy interests compromised by the process of obtaining the urine sample are in our view negligible." Id.
United States v. Virginia did not recognize or
create a privacy right that justifies the exclusion of a transgender boy from the boys' restroom.
The School Board relies on the Court's dicta in Virginia, 518 U.S. at 550 n.19, for the proposition that sex discrimination laws are subject to and limited by individual privacy rights. Contrary to the School Board's argument, however, that decision did not recognize or create any such limitation. Although the parties in Virginia agreed, and the Court acknowledged, that minor adjustments would be necessary "to afford members of each sex privacy from the other sex," the Court rejected the idea that the need to make such adjustments justified the discriminatory exclusion of women. Id. at 550-51.
Importantly, moreover, the Court in Virginia was focused on protecting rights of the excluded groupthere, women-in order to ensure their equal access to school. Virginia holds quite clearly that, with respect to sex discrimination, "a remedy must be crafted ... that will end [the] exclusion from a statesupplied educational opportunity." Id. (emphasis added). Here, by contrast, the School Board does just the opposite-invoking the interests of the nonexcluded group of students (non-transgender boys) in order to justify excluding a transgender boy from the boys' restroom at his school. If anything, Virginia counsels that the School Board must take whatever practical steps are necessary to ensure that Gavin has equal access to the boys' restrooms, not that the majority may assert a privacy right to exclude him from the restroom entirely.
3. "Universally accepted" norms do not justify discrimination against an unpopular minority group.
The Court should also be skeptical of appeals to supposedly "universally accepted" norms as a legal justification for the exclusion of or discrimination against an unpopular group of people. In the past, similar claims were invoked to justify discrimination against lesbians and gay men. See, e.g., Bowers v. Hardwick, 4 78 U.S. 186, 192, 196 (1986) Over a century ago, such claims were also used to justify discrimination against women. See, e.g., Muller v. Oregon, 208 U.S. 412, 421-23 (1908) (upholding a law limiting the number of hours women could work based on the widely held belief that "woman has always been dependent upon man"); Bradwell v. Illinois, 83 U.S. 130, 141 (1872) (Bradley, J., concurring) (defending a law that barred women from being attorneys on the ground that "the civil law, as well as nature herself, has always recognized a wide difference in the respective spheres and destinies of man and woman"). Across the country, universities and K-12 schools have adopted policies that permit transgender students to use the same restrooms as other students, consistent with their gender identity. 3 2 To support the claim that transgender people must be excluded from public restrooms, the amicus curiae brief submitted by the "Public Safety Experts" in support of the School Board attempts to cast certain instances of invasive, voyeuristic, and illegal conduct as evidence of the risks associated with permitting transgender people to use restrooms that match their identity. Public Safety Experts Am. Br., App.
A.
But none of those purported incidents involved a transgender person. Were this Court to recognize a new privacy right guaranteeing that men do not have to share a restroom with a transgender man and that women do not have to share a restroom with a transgender woman, that ruling would invalidate all of these policies, practices, and laws, on which millions of people have come to rely.
II. NOTHING IN TITLE IX'S TEXT OR REGULATIONS SUPPORTS THE ARGUMENT THAT ITS PROTECTIONS ARE LIMITED BY STUDENTS' PRIVACY INTERESTS.
The School Board argues that Title IX's text and regulations prove that Congress intended to limit the statute's reach in order to protect personal privacy. Pet. Br. 7-9. That argument has no merit.
The School Board ignores the plain language of Title IX's exceptions, which are narrow, permissive, and contain no mention of privacy. In addition, when interpreting Title IX's application to contact sports, courts across the country have consistently rejected arguments like those advanced by the School Board, holding that paternalistic allusions to privacy and safety cannot justify sex discrimination.
A. The Text of Title IX and Its Exceptions Shows
That Title IX Is an Antidiscrimination Statute, Not a Privacy Statute.
When seeking to discern a statute's purpose, courts start with the text. See, e.g., Desert Palace, Inc. v. Costa, 539 U.S. 90, 98 (2003) . Title IX's stated purpose is combatting sex discrimination. See 20 U.S.C. § 1681. Any interpretation of Title IX and its exceptions must remain consistent with that "dominating general purpose. " See, e.g., SEC v. CM Joiner Leasing Corp., 320 U.S. 344, 350-51 (1943) . If, as the School Board contends, Congress sought to limit Title IX's prohibition on discrimination in certain areas to "preserve 'personal privacy'," Pet. The School Board contends that the very existence of Title IX's "living spaces" exception proves that Congress recognized that exceptions were "needed to preserve privacy" in intimate facilities. Pet. Br. 7 (emphasis added). But the exception's permissive nature undercuts the School Board's argument. The living spaces exception does not require sex separation, but merely states that the statute does not "prohibit any educational institution . . . from maintaining separate living facilities for the different sexes." 20 U.S.C. § 1686. In drafting this exception this way, Congress plainly contemplated the possibility of facilities not separated by sex. If Congress had a concern about this possibility, the living spaces exception would not be permissive.
The School Board's attempt to read a privacy limitation into Title IX is particularly inappropriate given the enumeration of specific exceptions. See 20 U.S.C. § 1681. As the Court has noted, "Title IX is a broadly written general prohibition on discrimination, followed by specific, narrow exceptions." Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 175 (2005) . While the statutory basis for the School Board's privacy argument is unclear, to the extent that the School Board seeks to read an additional exception for privacy into Title IX, that argument is precluded by Title IX's existing exceptions. See, e.g., Andrus v. Glover Constr. Co., 446 U.S. 608, 616-17 (1980) (noting that "[w] here Congress explicitly enumerates certain exceptions to a general prohibition, additional exceptions are not to be implied").
If instead the School Board seeks to imbue Title IX's existing exceptions with a privacy interest, it gives those exceptions a weight and breadth far beyond the text of the statute. Title IX's exceptions do nothing more than permit schools and organizations to choose to separate the sexes in certain limited, enumerated circumstances, such as the boy scouts, girl scouts, father-daughter dances, beauty pageants, and living facilities. 20 U.S.C. § § 1681, 1686. Providing schools with the flexibility to continue adhering to social conventions like fatherdaughter dances does not insert a roving privacy exception into the statute, and certainly not one that would justify the otherwise unlawful exclusion of a member of a disfavored minority.
B. Title IX's Contact Sports Exception Further
Demonstrates That Congress Was Not Focused on Addressing Purported Safety or Privacy Issues Arising from Anatomical Differences.
The School Board argues that Title IX's contact sports regulation, 34 C.F.R. § 106.41, which permits sex-based separation in the context of contact sports, reflects Congress's acknowledgement that Title IX's anti-discrimination mandate is limited by privacy and safety interests "plainly grounded in physiology." Pet. Br. 40. This conclusion, however, ignores the regulation's history and decades of judicial interpretation.
The legislative history of the contact sports regulation belies any suggestions that Congress and the Department of Health, Education, and Welfare ("HEW') were addressing privacy or safety concerns. To the contrary, the only official justification provided by HEW for permitting sex-based separation in such sports was to provide students with equal athletic opportunity.
See Policy Interpretation, 44 Fed. Reg. 71,414 (1979) ; Nondiscrimination on the Basis of Sex in Education Programs Receiving Federal Financial Assistance, 40 Fed. Reg. 24,134 (1975) .
If Congress and HEW had any other interests in mind, those interests were the universities' interests in revenue-producing sports, not students' purported safety or privacy interests. See 44 Fed. Reg. 71,414 (1979); 121 Cong. Rec. 20,913 (1975) . In 1974, Senator Tower introduced an amendment that would have expressly exempted all revenue-producing athletics from Title IX, out of concern that co-ed teams would generate less revenue. 120 Cong. Rec. 15,323 (1974) . The amend~ent failed, but soon thereafter Congress directed HEW to create "reasonable provisions" governing athletics. See 40 Fed. Reg. 24,134 (1975) . HEW developed a list of "contact sports" that included football and basketball, two sports that generate significant revenue for colleges. 120 Cong. Rec. 15,323 (1974) . HEW did not, however, include other contact sports, like field hockey, soccer, and lacrosse, which traditionally generate less revenue for colleges and universities.
The School Board's argument also ignores decades of judicial interpretation of the regulation. Before the regulation's promulgation, courts across the country consistently held that excluding girls from boys' sports teams on the basis of purported safety concerns constituted unconstitutional sex characterized purported safety-based justifications as running directly counter to Title IX's purpose and mandate by perpetuating sex stereotypes. See, e.g., Adams, 919 F. Supp. at 1504; Saint, 684 F. Supp Meiklejohn, 430 F. Supp. 164, 169 (D. Colo. 1977 ) (striking down rule excluding female students from participating in any form of interscholastic soccer competition on the basis of "safety concerns"); see also Attorney Gen. v. Massachusetts Interscholastic Athletic Ass'n, 393 N.E.2d 284, 293-95 (Mass. 1979 ) (denying safety arguments as a basis for excluding boys from girls' sports teams). 1029)). Indeed, amiCI are unaware of any case in which a court accepted "safety concerns" as a legitimate basis for sex-segregation in sports.
Courts have also refused to countenance arguments that resemble "privacy concerns," focused on "moral objections" and beliefs regarding what is appropriate with respect to interactions between women and men. See Beattie v. Line Mt. Sch. Dist., 992 F. Supp. 2d 384, 392 (M.D. Pa. 2014) ; Adams, 919 F. Supp. at 1504 (rejecting "student and parent objections based on moral beliefs" as an "important governmental objective" justifying excluding girls from wrestling team). In Beattie, for example, the district court rejected the school's argument that the "lowering of students' inhibitions, desensitizing them and possibly impacting moral standards for all of those who participate in the sport" was a legitimate basis for excluding girls from boys' contact sports. 992 F. Supp. 2d at 392. The court refused to sanction the view that discomfort with bodies of the opposite sex is a legitimate basis for separation or exclusion, writing "it is not the duty of the school to shield students from every situation which they may find objectionable or embarrassing due to their own prejudices." Id. at 394-95 (quoting Adams, 919 F. Supp. at 1504).
The result should be the same here: unsupported safety and privacy interests are not legitimate justifications for the exclusion of a transgender boy from the boys' restrooms. As courts have repeatedly held in the contact sports context, purported justifications rooted m students' anatomical differences or social norms simply cannot be squared with Title IX's text and its broad remedial purpose.
III. SCHOOLS CAN USE NON-DISCRIMINATORY MEANS TO ENHANCE STUDENT'S PRIVACY WITHOUT DISCRIMINATING AGAINST TRANSGENDER STUDENTS.
That the School Board's privacy argument is a pretext for discrimination against transgender people is underscored by the ready availability of other non-discriminatory means to enhance students' privacy.
To be clear, Title IX does not require schools to make privacy-based accommodations. But it bears noting that schools can enhance the privacy interests of all students, including transgender students, through a variety of non-discriminatory measures and have done so for years. For example, while a school cannot compel a transgender student to use a separate restroom, a school may provide separate restrooms, where available, for any student who wishes not to use the general boys' or girls' restrooms. Schools may also accommodate students by, for example, providing curtains or ensuring that there are sufficient enclosed stalls in the restrooms. See, e.g See, e.g., Virginia, 518 U.S. at 550 n.19, 555 n. 20, In addition, the School Board implies, as the dissenting judge below expressly stated, that the privacy interest of students in restrooms is linked to the importance of preventing "sexual responses prompted by students' exposure to the private body parts of students of the other biological sex." Pet. App. 52a. By this logic, lesbian students could be excluded from girls' bathrooms and gay male students could be excluded from boys' restrooms. Surely no court or community would countenance these unprincipled exclusions.
Instead, the law properly focuses on misconduct, which is the predicate for state statutory and common law tort remedies in cases involving intentional and ''highly offensive" conduct between private citizens. Restatement (Second) of Torts, § 652 (1977) . While the "invasion of privacy" tort does not provide a general privacy right that justifies discrimination, it provides a remedy to any student who experiences intrusive, invasive, or other offensive conduct in school restrooms. Similarly, in cases involving egregious invasions of privacy, such as voyeurism or exhibitionism, state criminal law punishes such conduct. See, e.g Educ., 526 U.S. 629, 646-4 7 (1999) ("[Schools] may be liable for subjecting their students to discrimination where the [school] is deliberately indifferent to known acts of student-on-student sexual harassment and the harasser is under the school's disciplinary authority." (internal quotation marks omitted)). In other words, schools are already required to ensure that no student-transgender or otherwise-is subjected to sexual harassment, which would encompass the hypothetical concerns identified by the School Board and its amici in school restrooms.
